IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
_______________________________
TIMOTHY C. PIGFORD, et al.,
)
)
Plaintiffs,
)
)
v.
)
)
DAN GLICKMAN, SECRETARY,
)
THE UNITED STATES DEPARTMENT
)
OF AGRICULTURE,
)
)
Defendant.
)
)
_______________________________
)
)
CECIL BREWINGTON, et al.,
)
Plaintiffs,
)
)
v.
)
)
DANIEL R. GLICKMAN,
)
)
Defendant.
)
_______________________________)

Civil Action No.
97-1978 (PLF)

Civil Action No.
98-1693 (PLF)

CONSENT DECREE
WHEREAS the parties desire to resolve amicably all the claims
raised in these suits, including the plaintiffs’ claims under the
Equal Credit Opportunity Act (“ECOA”), 15 U.S.C. § 1691, et seq.,
and the Administrative Procedure Act ("APA"), 5 U.S.C. § 551, et
seq.; and
WHEREAS the parties have agreed upon mutually satisfactory
terms for the complete resolution of all the claims that have, or
could have, been asserted by the plaintiffs in this litigation;
and

WHEREAS, in light of the remedial purposes of this Consent
Decree, the parties intend that it be liberally construed to
effectuate those purposes in a manner that is consistent with law;
and
WHEREAS the parties have entered into this Consent Decree for
the purpose of ensuring that in their dealings with USDA, all
class members receive full and fair treatment that is the same as
the treatment accorded to similarly situated white persons;
NOW

THEREFORE,

the

plaintiffs

and

the

defendant,

Dan

Glickman, Secretary of the United States Department of Agriculture
(“USDA”), hereby consent to the entry of this decree with the
following terms:
1.

Definitions

The following terms shall have the following meanings for
purposes of this Consent Decree.
(a)

The term “adjudicator” shall mean (i) the person or

persons who is/are assigned by the facilitator to undertake the
initial review of, and where appropriate make recommended decision
on Track A claims under ¶ 9, below; and (ii) JAMS-Endispute, Inc.,
which shall make the final decision in all Track A claims and
resolve issues of tolling under ¶ 6, below.
(b)

The term “arbitrator” shall mean Michael K. Lewis of ADR

Associates, and the other person or persons selected by Mr. Lewis
who

meet

qualifications

agreed
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upon

by

the

parties

and

by

Mr. Lewis and whom Mr. Lewis assigns to decide Track B claims
under ¶ 10, below.
(c)

The term “claimant” shall mean any person who submits a

claim package for relief under the terms of this Consent Decree.
(d)

The term “claim package” shall mean the materials sent

to claimants who request them in connection with submitting a
claim for relief under the provisions of this Consent Decree.

The

claim package will include (i) a claim sheet and election form and
a Track A Adjudication claim affidavit, copies of which are
attached hereto as Exhibit A; and (ii) associated documentation
and instructions.
(e)

The term “class counsel” shall mean Alexander J. Pires,

Jr. and Phillip L. Fraas, Lead Counsel for members of the class
defined in ¶ 2(a), infra.

In addition, the following counsel and

law firms have been acting, and will continue to act, as Of
Counsel in this case:

J.L. Chestnut, of Chestnut, Sanders,

Sanders & Pettaway, P.C., Selma, AL.; T. Roe Frazer of Langston,
Frazer, Sweet & Freese, P.A., Jackson, MS.; Hubbard Saunders, IV,
of The Terney Firm, Jackson, MS.; Othello Cross, of Cross, Kearney
& McKissic, Pine Bluff, AR., Gerard Lear of Speiser Krause,
Arlington, VA.; and William J. Smith, Fresno, CA.
(f)

The term “credit” shall mean the right granted by a

creditor to a debtor to defer payment of debt or to incur debt and
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defer its payment or to purchase property or services and defer
payment therefor.
(g) The term "defendant's counsel" shall mean the United
States Department of Justice.
(h)

The

term

“discrimination

complaint”

shall

mean

a

communication from a class member directly to USDA, or to a member
of Congress, the White House, or a state, local or federal
official who forwarded the class member’s communication to USDA,
asserting that USDA had discriminated against the class member on
the basis of race in connection with a federal farm credit
transaction or benefit application.
(i)

The term “facilitator” shall mean the Poorman-Douglas

Corporation, which shall receive claims pursuant to this Consent
Decree and assign claims to adjudicators and arbitrators for final
resolution.

The parties may, by agreement and without the Court's

approval, assign to the facilitator such additional tasks related
to

the

implementation

of

this

Consent

Decree

as

they

deem

appropriate.
(j)

The term “preponderance of the evidence” shall mean

such relevant evidence as is necessary to prove that something is
more likely true than not true.
(k)

The

term

“priority

consideration”

means

that

an

application will be given first priority in processing, and with
respect to the availability of funds for the type of loan at issue
among all similar applications filed at the same time; provided,
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however, that all applications to be given priority consideration
will be of equal status.
(l) The term “substantial evidence” shall mean such relevant
evidence as appears in the record before the adjudicator that a
reasonable person might accept as adequate to support a conclusion
after taking into account other evidence in the record that fairly
detracts from that conclusion.

Substantial evidence is a lower

standard of proof than preponderance of the evidence.
(m)

The

Department

of

term

“USDA”

Agriculture

shall

include

and

all

the
of

United
its

States

agencies,

instrumentalities, agents, officers, and employees, including, but
not limited to the state and county committees which administer
USDA credit programs, and their staffs.
(n)

The term “USDA listening session” shall mean one of the

meetings of farmers and USDA’s representatives conducted by USDA’s
Civil Rights Action Team between January 6, 1997 and January 24,
1997.
2.
(a)

Class Definition
Pursuant to Fed. R. Civ. P. 23(b)(3) the Court hereby

certifies a class defined as follows:
All African American farmers who (1) farmed, or
attempted to farm, between January 1, 1981 and December
31, 1996; (2) applied to the United States Department
of Agriculture (USDA) during that time period for
participation in a federal farm credit or benefit
program and who believed that they were discriminated
against on the basis of race in USDA's response to that
application; and (3) filed a discrimination complaint on
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or before July 1, 1997, regarding USDA's treatment of
such farm credit or benefit application.
(b)

Any putative class member who does not wish to have his

claims adjudicated through the procedure established by this
Consent Decree may, pursuant to Federal Rule of Civil Procedure
23(c)(2), request to be excluded from the class.

To be effective,

the request must be in writing and filed with the facilitator
within 120 days of the date on which this Consent Decree is
entered.
3.

Duties of Facilitator

(a)

Poorman-Douglas

Corporation

shall

serve

as

the

facilitator and shall perform the following functions:
(i) publish the Notice of Class Settlement in the manner
prescribed in ¶ 4, below;
(ii) mail claim packages to claimants who request them;
(iii) process completed claim packages as they are received;
(iv) determine, pursuant to the terms of this Consent Decree,
which claimants satisfy the class definition as contained in ¶
2(a);
(v) transmit to adjudicators claim packages submitted by
claimants who contend that they are entitled to participate in the
claims process due to equitable tolling of ECOA’s statute of
limitations under the particular circumstances of their claim;
(vi)

transmit to the adjudicator the claims packages of

class members with ECOA claims who elect to proceed under Track A;
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(vii)

transmit to the arbitrator the claims packages of

class members with ECOA claims who elect to proceed under Track B;
(viii)

transmit to the adjudicator the claims packages of

class members who assert only non-credit benefit claims; and
(ix) maintain and operate a toll-free telephone number to
provide information to interested persons about the procedure for
filing claims under this Consent Decree.
(b) The facilitator's fees and expenses shall be paid by
USDA.
4.

Class Notice Procedure

(a) Within 10 days after the entry of the Order granting
preliminary approval of this Consent Decree the facilitator shall
mail a copy of the Notice of Class Certification and Proposed
Class Settlement (a copy of which is attached hereto as Exhibit B)
to all then-known members of the class.
(b) As soon as possible after entry of the Order granting
preliminary approval of this Consent Decree the facilitator shall
take the following steps:
(i) arrange to have 44 commercials announcing the preliminary
approval of the Consent Decree and the time and place of the
fairness hearing aired on the Black Entertainment Network, and 18
similar commercials on Cable News Network, during a two-week
period;
(ii)

arrange

to

have

one-quarter

page

advertisements

announcing the preliminary approval of the Consent Decree and the
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time and place of the fairness hearing placed in 27 general
circulation newspapers, and 115 African-American newspapers, in an
18-state region during a two-week period; and
(iii) arrange to have a full page advertisement announcing
the preliminary approval of the Consent Decree and the time and
place of the fairness hearing placed in the editions of TV Guide
that are distributed in an 18-state region, and a half page
advertisement in the national edition of Jet Magazine.
(c) USDA shall use its best efforts to obtain the assistance
of community based organizations, including those organizations
that focus on African-American and/or agricultural issues, in
communicating to class members and potential class members the
fact that the Court has preliminarily approved this Consent Decree
and the time and place of the fairness hearing.
5.

Class Membership Screening; Election by Claimant;
Processing.

(a)

The facilitator shall send claim packages to claimants

who request them.
(b)

To be eligible to obtain relief pursuant to this Consent

Decree, a claimant must complete the claim sheet and return it and
any supporting documentation to the facilitator.

The claimant

must

in

also

provide

to

the

facilitator

evidence,

the

form

described below, that he filed a discrimination complaint between
January 1, 1981 and July 1, 1997:
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(i) a copy of the discrimination complaint the claimant filed
with

USDA,

or

a

copy

of

a

USDA

document

referencing

the

discrimination complaint; or
(ii) a declaration executed pursuant to 28 U.S.C. § 1746 by
a person who is not a member of the claimant’s family and which
(1) states that the declarant has first-hand knowledge that the
claimant

filed

a

discrimination

complaint

with

USDA;

and

(2) describes the manner in which the discrimination complaint was
filed; or
(iii)

a copy of correspondence from the claimant to a member

of Congress, the White House, or a state, local, or federal
official

averring

that

the

claimant

has

been

discriminated

against, except that, in the event that USDA does not possess a
copy of the correspondence, the claimant also shall be required to
submit a declaration executed pursuant to 28 U.S.C. § 1746 by the
claimant stating that he sent the correspondence to the person to
whom it was addressed; or
(iv)

a declaration executed pursuant to 28 U.S.C. § 1746 by

a non-familial witness stating that the witness has first-hand
knowledge that, while attending a USDA listening session, or other
meeting with a USDA official or officials, the claimant was
explicitly
investigate

told

by

that

a

USDA

specific

official

that

claimant’s

discrimination.
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the
oral

official

would

complaint

of

(c)

In order to be eligible for relief under ¶¶ 9 or 10,

below, a claimant must submit his completed claim package to the
facilitator postmarked within 180 days of the date of entry of
this

Consent

Decree,

except

that

a

claimant

whose

claim

is

otherwise timely shall have not less than 30 days to submit a
declaration pursuant to subparagraph (b)(iii), above, after being
directed to do so without regard to the 180-day period.
(d)

At the time a claimant who asserts an ECOA claim submits

his completed claim package, he must elect whether to proceed
under Track A, see ¶ 9, below, or Track B see

¶ 10, below, except

that claimants whose claims arise exclusively under non-credit
benefit programs shall be required to proceed under Track A.
class

member’s

election

under

this

subparagraph

shall

A
be

irrevocable and exclusive.
(e) Each completed claim package must be accompanied by a
certification executed by an attorney stating that the attorney
has a good faith belief in the truth of the factual basis of the
claim, and that the attorney has not and will not require the
claimant to compensate the attorney for assisting him.
(f)

Within 20 days of receiving a completed claim package

the facilitator shall determine, pursuant to subparagraph (b),
above,

whether the claimant is a member of the class as defined

by ¶ 2(a).

If a claimant is determined to be a class member, the

facilitator shall assign the class member a consent decree case
number,

refer

the

claim

package
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to

an

adjudicator

or

an

arbitrator, as appropriate, and send a copy of the entire claim
package to the class counsel and defendant's counsel along with a
notice that includes the class member's name, address, telephone
number, social security number, consent decree case number, and
that

identifies

proceeding.

the

track

under

which

the

class

member

is

If a claimant is found not to be a class member, the

facilitator shall notify the claimant and the parties' counsel of
that finding.
(g)

A claimant who satisfies the definition of the class in

¶ 2(a), above, but who fails to submit a completed claim package
within 180 days of entry of this Consent Decree may petition the
Court to permit him to nonetheless participate in the claims
resolution procedures provided in ¶¶ 9 & 10, below.

The Court

shall grant such a petition only where the claimant demonstrates
that his failure to submit a timely claim was due to extraordinary
circumstances beyond his control.
6.
(a)

Tolling of ECOA’s Statute of Limitations.
In addition to the class defined herein, a person who

otherwise satisfies the criteria for membership in the class
defined in ¶ 2(a), above, but who did not file a discrimination
complaint until after July 1, 1997, shall be entitled to relief
under this Consent Decree by demonstrating, consistent with Irwin
v. United States, 498 U.S. 89 (1990), that:
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(i) he has actively pursued his judicial remedies by filing
a defective pleading during the applicable statute of limitations
period;
(ii) he was induced or tricked by USDA’s misconduct into
allowing

the

filing

deadline

for

the

applicable

statute

of

limitations period to pass; or
(iii) he was prevented by other extraordinary circumstances
beyond his control from filing a complaint in a timely manner,
provided that excusable neglect shall not qualify as extraordinary
circumstances.
(b)

Within 10 days of a receiving a completed claim package

from a person who did not file a discrimination claim until after
July 1, 1997, the facilitator shall forward the claim to an
adjudicator.

The adjudicator shall then determine whether the

claim is timely pursuant to subparagraphs (a)(i), (ii), or (iii),
above.

If the claim is found to be qualified under subparagraph

(a), above, the adjudicator shall return the claim package to the
facilitator, along with a written determination to that effect.
The facilitator shall then process the claim pursuant to ¶ 5(f),
above, and the claimant shall be eligible for the relief provided
herein

for

class

members.

If

the

claim

is

found

by

the

adjudicator to be untimely, the adjudicator shall return the claim
package to the facilitator with a written determination to that
effect.

The facilitator shall promptly notify the claimant of the

adjudicator’s decision.
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7.

Interim Administrative Relief

Upon

being

advised

by

the

facilitator

that

a

claimant

satisfies the class definition in ¶ 2(a), above, or that a
claimant has met the criteria for equitable tolling under ¶ 6,
above, USDA shall immediately cease all efforts to dispose of any
foreclosed real property formerly owned by such person.

USDA also

will refrain from foreclosing on real property owned by the
claimant or accelerating the claimant’s loan account; however,
USDA may take such action up to but not including foreclosure or
acceleration that is necessary to protect its interests.

USDA may

resume its efforts to dispose of any such real property after a
final

decision

in

USDA’s

favor

on

the

class

member’s

claim

pursuant to ¶¶ 9 or 10, below.
8.

Response by USDA to a Track A Referral Notice

In any Track A case USDA may, within 60 days after receipt of
the materials and notice the facilitator is required, pursuant to
¶ 5(f), above, to furnish to USDA with respect to persons who are
determined

to

be

class

members,

provide

to

the

adjudicator

assigned to the claim, and to class counsel, any information or
materials that are relevant to the issues of liability and/or
damages.
9.

Track A — Decision by Adjudicator

(a)

In

cases

in

which

a

class

member

asserts

violation and has elected to proceed under Track A:
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an

ECOA

(i) the adjudicator shall, within 30 days of receiving the
material required to be submitted by the class member under ¶ 5,
along with any material submitted by defendant pursuant to ¶ 8,
above, determine on the basis of those materials whether the class
member has demonstrated by substantial evidence that he was the
victim of race discrimination.

To satisfy this requirement, the

class member must show that:
(A) he owned or leased, or attempted to own or lease, farm
land;
(B) he applied for a specific credit transaction at a USDA
county office during the period identified in ¶ 2(a), above;
(C) the loan was denied, provided late, approved for a lesser
amount than requested, encumbered by restrictive conditions, or
USDA

failed

to

provide

appropriate

loan

service,

and

such

treatment was less favorable than that accorded specifically
identified, similarly situated white farmers; and
(D) USDA’s treatment of the loan application led to economic
damage to the class member.
(ii) The adjudicator’s decision shall be in a format to be
agreed upon by the class counsel and defendant's counsel, and
shall include a statement of the reasons upon which the decision
is based.
(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class member:
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(A)

USDA

shall

discharge

all

of

the

class

member's

outstanding debt to USDA that was incurred under, or affected by,
the program(s) that was/were the subject of the ECOA claim(s)
resolved in the class member's favor by the adjudicator.

The

discharge of such outstanding debt shall not adversely affect the
claimant’s eligibility for future participation in any USDA loan
or loan servicing program;
(B) The class member shall receive a cash payment of $50,000
that shall be paid from the fund described in 31 U.S.C. § 1304
("the Judgment Fund");
(C) an additional payment equal to 25% of the sum of the
payment made under subparagraph (B), above, and the principal
amount of the debt forgiven under subparagraph (A), above, shall
be made by electronic means directly from the Judgment Fund to the
Internal Revenue Service as partial payment of the taxes owed by
the class member on the amounts paid or forgiven pursuant to those
provisions;
(D) The injunctive relief made available pursuant to ¶ 11,
below; and
(E) The immediate termination of any foreclosure proceedings
that USDA has initiated against any of the class member's real
property in connection with the ECOA claim(s) resolved in the
class member's favor by the adjudicator; and the return of any
USDA inventory property that formerly was owned by the class
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member but which was foreclosed in connection with the ECOA
claim(s) resolved in the class member's favor by the adjudicator.
(iv)

If the adjudicator determines that a class member's

claim is not supported by substantial evidence, the class member
shall receive no relief under this Consent Decree.
(v)

The decision of the adjudicator shall be final, except

as provided by ¶ 12(b)(iii), below.

The parties hereby agree to

forever waive their right to seek review in any court or before
any tribunal of the decision of the adjudicator with respect to
any claim that is, or could have been decided by the adjudicator.
(b) In cases in which a class member asserts only non-credit
claims under a USDA benefit program:
(i) the adjudicator shall, within 30 days of receiving the
material required to be submitted by the class member under ¶ 5,
along with any material submitted by defendant pursuant to ¶ 8,
above, determine on the basis of those materials whether the class
member has demonstrated by substantial evidence that he was the
victim of race discrimination.

To satisfy this requirement, the

class member must show that:
(A) he applied for a specific non-credit benefit program at
a USDA county office during the period identified in ¶ 2(a),
above; and
(B) his application was denied or approved for a lesser
amount than requested, and that such treatment was different than
the

treatment

received

by

specifically
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identified,

similarly

situated

white

farmers

who

applied

for

the

same

non-credit

benefit.
(ii) The adjudicator’s decision shall be in a format to be
agreed upon by the parties, and shall include a statement of the
reasons upon which the decision is based.
(iii) In any case in which the adjudicator decides in a class
member's favor, the following relief shall be provided to the
class members:
(A) USDA shall pay to the class member the amount of the
benefit wrongly denied, but only to the extent that funds that may
lawfully be used for that purpose are then available; and
(B)

The

injunctive

relief

made

available

pursuant

to

¶11(c)-(d), below.
(iv)

If the adjudicator determines that a class member's

claim is not supported by substantial evidence, the class member
shall receive no relief under this Consent Decree.
(v)

The decision of the adjudicator shall be final, except

as provided by ¶ 12(b)(iii), below.

The parties hereby agree to

forever waive their right to seek review in any court or before
any tribunal of the decision of the adjudicator with respect to
any claim that is, or could have been decided by the adjudicator.
(c) The adjudicator's fees and expenses shall be paid by
USDA.
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10.

Track B — Arbitration

(a)

Within 10 days of receiving the completed claim package

of a class member who has elected to proceed under Track B, the
arbitrator shall notify the class member and defendant of the date
on which an evidentiary hearing on the class member's claim will
be held.

The hearing shall be scheduled for a date that is not

less than 120 days, nor more than 150 days, from the date on which
the hearing notice is sent.
(b) At least 90 days prior to the hearing described in
subparagraph (a), above, USDA and the class member shall file with
the arbitrator and serve on each other a list of the witnesses
they

intend

to

call

at

the

hearing

along

with

a

statement

describing in detail the testimony that each witness is expected
to provide, and a copy of all exhibits that each side intends to
introduce at such hearing.
produce

for

arbitration

a

deposition,

hearing,

any

The parties shall be required to
and
person

for

cross

they

examination

identify

as

a

at

the

witness

pursuant to subparagraph (a), above.
(c) Each side shall be entitled to depose any person listed
as a witness by his opponent pursuant to subparagraph (b), above.
(d) Discovery shall be completed not later than 45 days
before the date of the hearing described in subparagraph (a),
above.
(e) Not less than 21 days prior to commencement of the
hearing described in subparagraph (a), above, each side shall (i)
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notify the other of the names of those witnesses whom they intend
to cross-examine at the hearing; and (ii) file with the arbitrator
memoranda addressing the legal and factual issues presented by the
class member's claim.
(f) The hearing shall be conducted in accordance with the
Federal

Rules

of

Evidence.

All

direct

testimony

shall

be

introduced in writing and shall be filed with the arbitrator and
served on the opposing side at least 30 days in advance of the
hearing.

The hearing shall be limited in duration to eight hours,

with each side to have up to four hours within which to cross
examine

his

opponent’s

witnesses,

and

to

present

his

legal

arguments.
(g) The arbitrator shall issue a written decision 30-60 days
after the date of the hearing.

If the arbitrator determines that

the class member has demonstrated by a preponderance of the
evidence that he was the victim of racial discrimination and that
he suffered damages therefrom, the class member shall be provided
the following relief:
(i)

actual damages as provided by ECOA, 15 U.S.C. § 1691e(a)

to be paid from the Judgment Fund;
(ii)

USDA

shall

discharge

all

of

the

class member's

outstanding debt to the Farm Service Agency that was incurred
under, or affected by, the program(s) that were the subject of the
claim(s) resolved in the class member's favor by the arbitrator.
The discharge of such outstanding debt shall not adversely affect
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the claimant’s eligibility for future participation in any USDA
loan or loan servicing program;
(iii) The injunctive relief made available pursuant to ¶ 11,
below; and
(iv) The immediate termination of any foreclosure proceedings
that have been initiated against any of the class member's real
property in connection with the ECOA claim(s) resolved in the
class member's favor by the arbitrator, and the return of any USDA
inventory property that was formerly owned by the class member but
which was foreclosed in connection with the ECOA claim(s) resolved
in the class member's favor by the arbitrator.
(h)

If the arbitrator rules in the defendant’s favor, the

class member shall receive no relief under this Consent Decree.
(i)

The decision of the arbitrator shall be final, except as

provided by ¶ 12(b)(iii), below.

The parties hereby agree to

forever waive their right to seek review in any court or before
any tribunal of the decision of the arbitrator with respect to any
claim that is, or could have been decided, by the arbitrator.
(k).

The arbitrator's fees and expenses shall be paid by

USDA.
11.

Class-Wide Injunctive Relief

(a) USDA will provide each class member who prevails under
¶¶ 9(a) or 10 with priority consideration, on a one-time basis,
for

the

purchase,

lease,

or

other

acquisition

property to the extent permitted by law.
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of

inventory

A class member must

exercise

his

right

to

the

relief

provided

in

the

preceding

sentence in writing and within 5 years of the date this order.
(b)

USDA will provide each class member who prevails under

¶¶ 9(a) or 10 with priority consideration for one direct farm
ownership loan and one farm operating loan at any time up to five
years after the date of this Order.

A class member must notify

USDA in writing that he is exercising his right under this
agreement to priority consideration in order to receive such
consideration.
(c)

Any application for a farm ownership or operating loan,

or for inventory property submitted within five years of the date
of this Consent Decree by any class member who prevails under ¶¶ 9
or 10, will be viewed in a light most favorable to the class
member, and the amount and terms of any loan will be the most
favorable permitted by law and USDA regulations.

Nothing in the

preceding sentence shall be construed to affect in any way the
eligibility criteria for participation in any USDA loan program,
except

that

outstanding

debt

discharged

pursuant

to

¶¶ 9(a)(iii)(A) or 10(g)(ii), above, shall not adversely affect
the claimant’s eligibility for future participation in any USDA
loan or loan servicing program.
(d)

In conjunction with any application for a farm ownership

or operating loan or for inventory property submitted by a class
member who prevails under ¶¶ 9 or 10, above, USDA shall, at the
request

of

such

class

member

provide
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the

class

member

with

reasonable

technical

assistance

and

service,

including

the

assistance of qualified USDA employees who are acceptable to the
class member, in connection with the class member's preparation
and submission of any such application.
12.

Monitor

(a)

From a list of three persons submitted to it jointly by

the parties, or, if after good faith negotiations they cannot
agree,

two

persons

submitted

by

plaintiffs

and

two

persons

submitted by defendant, the Court shall appoint an independent
Monitor who shall report directly to the Secretary of Agriculture.
The Monitor shall remain in existence for a period of 5 years and
shall not be removed except upon good cause.

The Monitor's fees

and expenses shall be paid by USDA.
(b) The Monitor shall:
(i) Make periodic written reports (not less than every six
months)

to

the

Court,

the

Secretary,

class

counsel,

and

defendant's counsel on the good faith implementation of this
Consent Decree;
(ii) Attempt to resolve any problems that any class member
may have with respect to any aspect of this Consent Decree;
(iii) Direct the facilitator, adjudicator, or arbitrator to
reexamine a claim where the Monitor determines that a clear and
manifest error has occurred in the screening, adjudication, or
arbitration of the claim and has resulted or is likely to result
in a fundamental miscarriage of justice; and
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(iv)

Be available to class members and the public through a

toll-free telephone number in order to facilitate the lodging of
any consent decree complaints and to expedite their resolution.
(c) If the Monitor is unable within 30 days to resolve a
problem brought to his attention pursuant to subparagraph (ii),
above, he may file a report with the parties' counsel who may, in
turn, seek enforcement of this Consent Decree pursuant to ¶ 13,
below.
13.

Enforcement Procedures

Before seeking any order by the Court concerning the alleged
violation of any provision of this Consent Decree, the parties
must comply with the following procedures:
(a)

The person seeking enforcement of a provision of this

Consent Decree shall serve on his opponent a written notice that
describes with particularity the term(s) of the Consent Decree
that are alleged to have been violated, the specific errors or
omissions upon which the alleged violation is based, and the
corrective action sought. The person alleging the violation shall
not inform the Court of his allegation at that time.
(b)

The parties shall make their best efforts to resolve the

matter in dispute without the Court’s involvement.

If requested

to do so, the movant shall provide to his opponent any information
and materials available to the movant that support the violation
alleged in the notice.
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(c)

The person who served the notice of violation pursuant

to subparagraph (a), above, may not move for enforcement of this
Consent Decree until at least 45 days after the date on which he
served the notice.
14.

Attorney's Fees

(a)

Class counsel (for themselves and all Of-Counsel) shall

be entitled to reasonable attorney's fees and costs under ECOA, 15
U.S.C. § 1691e(d), and to reasonable attorney's fees, costs, and
expenses under the APA, 28 U.S.C. § 2412(d) (as appropriate), that
are generated in connection with the filing of this action and the
implementation of this Consent Decree.
right

to

challenge

any

and

all

Defendant reserves the

aspects

of

class

counsel's

application for fees, costs, and/or expenses.
(b)

Recognizing the fees, costs, and/or expenses already

incurred, and given the anticipated fees, costs, and/or expenses
to be incurred by class counsel in the implementation of this
Consent Decree, defendant will make a one-time payment to class
counsel

of

$1,000,000

as

a

credit

toward

class

counsel's

application for attorney's fees, costs, and/or expenses.

The

payment shall be made to class counsel and of counsel (payable to
Alexander J. Pires, Jr. and Phillip L. Fraas) within 20 days of
the date on which this Consent Decree is entered by the Court.
This one-time payment shall be credited against any ultimate award
or negotiated settlement of fees, costs, and expenses, and to the
extent any such ultimate award or settlement is less than this
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one-time payment, class counsel shall refund to defendant the
entire amount by which this one-time payment exceeds the award or
settlement amount.
(c) The provision of attorney's fees, costs, and/or expenses
in this Consent Decree is by agreement of the parties and shall
not be cited a precedent in any other case.
15.

Parties’ Respective Responsibilities

No party to this Consent Decree is responsible for the
performance, actions, or obligations of any other party to this
Consent Decree.
16.

Fairness Hearing

(a) Upon the parties’ execution of this Consent Decree, the
parties shall transmit the Decree to the Court for preliminary
approval; request that the Court schedule a fairness hearing on
the Consent Decree; and request that the Court, upon issuance of
an order granting preliminary approval of this Decree, issue an
order setting aside the dates currently scheduled for trial and
staying this litigation.
(b)
class

Within 5 days of the execution of this Consent Decree by

counsel

and

defendant's

counsel,

the

Notice

of

Class

settlement provided for in ¶ 4, above, containing, inter alia, a
notice of the fairness hearing on this Consent Decree shall be
sent to all known, potential members of the class.

The fairness

hearing will be held at 10:00 AM on March 2, 1999, in Courtroom 20
of the E. Barrett Pettyman United States Courthouse at 3rd St. and
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Constitution Ave., N.W., Washington, D.C.

Any objections to the

entry of this Consent Decree shall be filed not later than
February 15, 1999.
17.

Final Judgment

If, after the fairness hearing, the Court approves this
Consent

Decree

as

fair,

reasonable,

and

adequate,

a

Final

Judgment, the entry of which shall be a condition precedent to any
obligation of any party under this Consent Decree, shall be
entered dismissing with prejudice, pursuant to the terms of this
Consent Decree and Rule 41(a)(1)(ii) of the Federal Rules of Civil
Procedure, all claims in the litigation.
18.
As

Releases
provided

by

the

ordinary

standards

governing

the

preclusive effects of consent decrees entered in class actions,
all members of the class who do not opt out of this Consent Decree
pursuant to

¶

2(b),

above,

and

their

heirs,

administrators,

successors, or assigns (together, the “Releasors”), hereby release
and forever discharge the defendant and his administrators or
successors, and any department, agency, or establishment of the
defendant, and any officers, employees, agents, or successors of
any such department, agency, or establishment (together, the
“Releasees”) from -- and are hereby themselves forever barred and
precluded from prosecuting -- any and all claims and/or causes of
action which have been asserted in the Seventh Amended Complaint,
or could have been asserted in that complaint at the time it was
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filed, on behalf of this class, by reason of, or with respect to,
or in connection with, or which arise out of, any matters alleged
in the complaint which the Releasors, or any of them, have against
the Releasees, or any of them.

It also is expressly understood

that any class-wide claims of race-based discrimination in USDA’s
credit programs by members of the class defined in ¶ 2(a), above
are barred unless the operative facts giving rise thereto did not
occur prior to the entry of this Decree.
19.

Defendant’s Duty Consistent With Law and Regulations

Nothing contained in this Consent Decree or in the Final
Judgment shall impose on the defendant any duty, obligation or
requirement, the performance of which would be inconsistent with
federal statutes or federal regulations in effect at the time of
such performance.
20.

No Admission of Liability

Neither this Consent Decree nor any order approving this
Consent Decree is or shall be construed as an admission by the
defendant of the truth of any allegation or the validity of any
claim asserted in the complaint, or of the defendant’s liability
therefor, nor as a concession or an admission of any fault or
omission of any act or failure to act, or of any statement,
written document, or report heretofore issued, filed or made by
the defendant, nor shall this Consent Decree nor any confidential
papers related hereto and created for settlement purposes only,
nor any of the terms of either, be offered or received as evidence
27

of discrimination in any civil, criminal, or administrative action
or proceeding, nor shall they be construed by anyone for any
purpose

whatsoever

as

an

admission

or

presumption

of

any

wrongdoing on the part of the defendant, nor as an admission by
any party to this Consent Decree that the consideration to be
given hereunder represents the relief which could be recovered
after trial.

However, nothing herein shall be construed to

preclude the use of this Consent Decree in order to effectuate the
consummation, enforcement, or modification of its terms.
21.

No Effect if Default

Subject to the terms of ¶ 17, above, and following entry by
the Court of Final Judgment, no default by any person or party to
this Consent Decree in the performance of any of the covenants or
obligations under this Consent Decree, or any judgment or order
entered in connection therewith, shall affect the dismissal of the
complaint, the preclusion of prosecution of actions, the discharge
and release of the defendant, or the judgment entered approving
these provisions.
construed

to

Nothing in the preceding sentence shall be

affect

the

Court’s

jurisdiction

to

enforce

the

Consent Decree on a motion for contempt filed in accordance with
¶ 13.
22.

Effect of Consent Decree if Not Approved

This Consent Decree shall not become binding if it fails to
be approved by the Court or if for any reason it is rendered
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ineffective in any judicial proceeding before initially taking
effect.

Should it fail to become binding, this Consent Decree

shall become null and void and shall have no further force and
effect, except for the obligations of the parties under this
paragraph.

Further, in that event: this Consent Decree; all

negotiations

in

connection

herewith;

all

internal,

private

discussions among the Department of Justice and/or USDA conducted
in

furtherance

of

the

settlement

process

to

determine

the

advisability of approving this Consent Decree; and all statements
made by the parties at, or submitted to the Court during, the
fairness hearing shall be without prejudice to any person or party
to this Consent Decree, and shall not be deemed or construed to be
an admission by any party to this Consent Decree of any fact,
matter, or proposition.
23.

Entire Terms of Agreement

The

terms

of

this

Consent

Decree

constitute

the

entire

agreement of the parties, and no statement, remark, agreement, or
understanding, oral or written, which is not contained herein,
shall be recognized or enforced.
24.

Authority of Class Counsel

Class counsel who are signatories hereto hereby represent,
warrant, and guarantee that such counsel are duly authorized to
execute this Consent Decree on behalf of the plaintiffs, the
members

of

the

plaintiff

class,

plaintiffs.
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and

all

Of-Counsel

for

the

25. Duty to Defend Decree
The parties to this Consent Decree shall employ their best
efforts to defend this Consent Decree against any challenges to
this Consent Decree, in any forum.
Consented to:
_________________________
ALEXANDER J. PIRES, Jr.

DAVID W. OGDEN
Acting Assistant Attorney
General

Conlon, Frantz, Phelan, Pires
& Leavy
1818 N. St., N.W.
Washington, D.C. 20036
(202) 331-7050

PHILIP D. BARTZ
Deputy Assistant Attorney
General
DENNIS G. LINDER
Civil Division

_________________________
PHILLIP L. FRAAS
Tuttle, Taylor & Heron
1025 Thomas Jefferson St., N.W.
Washington, D.C. 20007
(202) 342-1300

_________________________
MICHAEL SITCOV
CAROLINE LEWIS WOLVERTON
DANIEL E. BENSING
CARLOTTA WELLS
Department of Justice
Civil Division
901 E Street, N.W.
Washington, D.C. 20004
(202)514-1944

Of Counsel:
J.L. Chestnut
Othello Cross
T. Roe Frazer
Gerald R. Lear
Hubbard I Sanders, IV
Willie Smith

SO ORDERED.

____________________________
PAUL L. FRIEDMAN
United States District Judge
DATE:
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